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Motion to Supplement the Record 

Plaintiff-Appellant Joseph Rudolph Wood III seeks leave of the Court to 

supplement the record with public records from the Arkansas Department of 

Corrections, as authenticated by the Affidavit of Josh Lee (attached hereto).  Mr. 

Lee, who is an Assistant Federal Public Defender in Arkansas, has requested and 

received information from Arkansas Department of Corrections regarding the drug 

supplier and lethal-injection procedures.  For the reasons described below, Mr. 

Wood asks the Court to consider these materials. 

This Court has the inherent authority to supplement the record on appeal. 

Lowry v. Barnhart, 329 F.3d 1019, 1024 (9th Cir. 2003) (citation omitted); see also 

Rosales-Martinez v. Palmer, __ F.3d __, No. 12-15077, 2014 WL 2462557 (9th 

Cir. June 3, 2014).  The Court may exercise its discretion to supplement the record 

when, for example, a remand for the sole purpose of the district court considering 

the additional facts would be “contrary to both the interests of justice and the 

efficient use of judicial resources,” or when “[a]t least one dispositive issue in th[e] 

appeal raises a pure question of law and, thus, there is no need for an evidentiary 

hearing to be held.”  Dickerson v. State of Ala., 667 F.2d 1364, 1367-68 (11th Cir. 

1982) (footnote omitted) (citations omitted). 

Here, as the ADC has conceded, the issue before this Court is a pure 

question of law. (Answering Br. at 7.)  Further, given the unique, exigent 
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circumstances of Mr. Wood’s execution date, remanding to the district court for 

the sole purpose of supplementing the particular facts described below would be 

contrary to the interests of justice and the efficient use of judicial resources. 

Defendants-Appellees have asserted that “[t]he existence of  . . . cases [in 

other states] provides strong evidence that the type of information Wood seeks has 

been historically unavailable, thus requiring inmates to bring legal challenges in 

attempt to obtain it.” (Answering Br. at 21-22) (emphasis added).  In particular, 

Defendants-Appellees have asserted that, in Arkansas, information about lethal-

injection drugs has been historically unavailable. (Id.)  In light of Defendants-

Appellees’ assertion, Mr. Wood seeks to provide this Court with records 

demonstrating the factual inaccuracy of Defendants-Appellees’ statement.  As 

these records demonstrate, the Arkansas Department of Corrections has, in fact, 

provided documentation of the supplier/manufacturer of the lethal-injection drug 

information to the public.1 

If the record is expanded for this limited purpose, Defendants-Appellees will 

not be prejudiced.  If, however, the record is not expanded, Mr. Wood will be 

prejudiced by the misstatement of fact in Defendants-Appellees Answering Brief. 

 

1 The ADC has made similar assertions regarding the lethal injection procedures in 
other states.  (Answering Br. at 21-22.)  Because the relevant information 
regarding other states is available online through newspaper reports or judicial 
records, Mr. Wood addresses that information is his Reply Brief.    

2 
 

                                           

Case: 14-16310     07/16/2014          ID: 9171021     DktEntry: 19-1     Page: 3 of 5 (3 of 22)



Conclusion 

For the reasons above, Mr. Wood respectfully asks the Court to supplement 

the record with and consider the attached records in support of his appeal.  

 
 Respectfully submitted: July 16, 2014 
 

Jon M. Sands 
Federal Public Defender 
District of Arizona 

 
Dale A. Baich 
Robin C. Konrad 

 
s/Dale A. Baich 
Attorneys for Plaintiff-Appellant 
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Certificate of Service 

I certify that on July 16, 2014, I transmitted the foregoing Motion to 

Supplement the Record using the Appellate CM/ECF system for filing and 

transmittal of a Notice of Docket Activity to the following ECF registrants: 

Clerk of Court 
James R. Browning U.S. Courthouse 
95 7th Street 
San Francisco, California 94103 
 
Jeffrey Zick 
Assistant Attorney General 
1275 West Washington Street 
Phoenix, AZ 85007 
 
 
 s/Stephanie Bame 
Legal Assistant 
Capital Habeas Unit 
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Josh Lee <leejoshr@gmail.com>

FOIA Request for April 12, 2013

Josh Lee <leejoshr@gmail.com> Fri, Apr 12, 2013 at 4:39 PM
To: Shea Wilson <shea.wilson@arkansas.gov>
Cc: Jeff Rosenzweig <jrosenzweig@att.net>, Scott Braden <scott_braden@fd.org>, Jennifer L Molayem 
<Jennifer_L_Molayem@fd.org>, Julie Pitt <Julie_Pitt@fd.org>, Joseph Luby <jluby@dplclinic.com>

Dear Ms. Wilson:

Pursuant to the FOIA, I am requesting updated information on the two
FOIA requests that I submitted on April 2, 2013. This request is
limited to records or documents not previously disclosed to me.

I make these requests on behalf of Marcel Williams, Jason McGehee,
Jack Jones, Stacey Johnson, Kenneth Williams, Andrew Sasser, Terrick
Nooner, and Bruce Ward. I am asking that you disclose any records
responsive to both FOIA requests to me as representative of the
inmates. I am also asking you to respond separately to each request,
inasmuch as only one of the two potentially implicates Act 139 of
2013.

For the purposes of both requests, the term "record" or "document"
shall be construed to the broadest extent permissible by the Freedom
of Information Act and shall include but not be limited to: letters,
faxes, memoranda, minutes, computer printouts, handwritten notes,
post-it notes, digital documents and files in any form, emails, draft
emails, the residual data of deleted emails, emails sent from private
accounts, audio or video recordings, and any and all other records and
documents. For the purposes of both requests, the records and
documents produced should be according to the terms set forth above
and without regard to any assessment of whether a given record or
document is relevant. It is requested that the ADC create a specific
privilege log noting the existence of any record or document it deems
privileged or otherwise not subject to FOIA.

REQUEST ONE: FOR INFORMATION ON EXECUTION SCHEDULING

I request pursuant to the FOIA that you send me any record or document
discussing the scheduling of execution dates, created or received by
any agent of the ADC on or after January 1, 2013, including but not
limited to records or documents mentioning a particular inmate who may
be executed and/or a date, range of dates, month, or year when an
execution or executions be scheduled, or when an execution date or
execution dates may be requested. The disclosures made pursuant to
this request should include but not be limited to any correspondence
in any form between any agent of the ADC and any agent of the Attorney
General's Office and/or any agent of the Governor's Office.

REQUEST TWO: FOR INFORMATION REGARDING EXECUTION DRUGS

I request pursuant to the FOIA that you send me any record or document
produced or received by any agent of the Department of Correction on
or after February 1, 2013, that relates to the implementation of the
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death penalty by the ADC. For the purposes of this request the phrase
"relates to the implementation of the death penalty" shall include but
not be limited to anything that relates to a drug or drugs that may be
used in lethal injection procedures. For the purposes of this request,
a record that "relate[s] to a drug or drug that may be used in lethal
injection procedures" shall include but not be limited to any record
that mentions any barbiturate drug, including but not limited to any
record that uses any of the following words: barbiturate,
barbiturates, thiopental, pentothal, midazolam, barbital, butabartial,
butisol, butalbital, anxocet, bucet, bupap, butex, forte, dolgic,
marten-tab, phrenilin, phrelin, repap, sedapap, tencon, triapin,
endolor, esgic, fioricet, margesic, medigesic, repan, triad, fiorinal,
fiortal, tecnal, methohexital, brevital, pentobarbital, nembutal,
phenobarbital, ancalixir, luminal, solfoton, hydromorphone, primidone,
mysoline, propofol, secobarbital, allobarbital, or amobarbital or any
other word for any drug or drugs that may be used in the
implementation of the death penalty.

Thank you for your attention to this matter.

Josh Lee
Assistant Defender
Arkansas Federal Public Defender
Capital Habeas Unit
1401 W. Capitol, Ste. 490
Little Rock, Arkansas 72207
josh.lee@fd.org
PH (501) 324-6114
FAX (501) 324-5630
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Josh Lee <leejoshr@gmail.com>

FOIA Request for April 12, 2013

Shea Wilson <Shea.Wilson@arkansas.gov> Mon, Apr 15, 2013 at 8:55 AM
To: Josh Lee <leejoshr@gmail.com>
Cc: Jeff Rosenzweig <jrosenzweig@att.net>, Scott Braden <scott_braden@fd.org>, Jennifer L Molayem 
<Jennifer_L_Molayem@fd.org>, Julie Pitt <Julie_Pitt@fd.org>, Joseph Luby <jluby@dplclinic.com>

Mr. Lee:

Please find attached the lethal injection procedure and packing slips for drugs ADC has received.

If I can be of further assistance, please let me know.

Thanks.

Shea
[Quoted text hidden]

2 attachments

lethal injection procedure.pdf
283K 

packing slip for drugs.pdf
127K 
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